Employee/Employer by Klein, Sandra S.






Notre Dame Law School, klein.26@nd.edu
Follow this and additional works at: https://scholarship.law.nd.edu/law_faculty_scholarship
Part of the Labor and Employment Law Commons, Legal Writing and Research Commons, and
the Privacy Law Commons
This Article is brought to you for free and open access by the Publications at NDLScholarship. It has been accepted for inclusion in Journal Articles by
an authorized administrator of NDLScholarship. For more information, please contact lawdr@nd.edu.
Recommended Citation
Sandra S. Klein, Employee/Employer, 13 Legal Reference Services Q. 129 (1994).
Available at: https://scholarship.law.nd.edu/law_faculty_scholarship/1148
Employee/Employer 
Sandra S. Klein 
ABSTRACT. The issue of privacy as it relates to employment in 
general is one of great concern, both to employers and employees. 
Both groups are faced with increasing threats to their individual or 
corporate privacy. Given that such threats carry personal, economic 
and social consequences, it is not surprising that many people are 
concerned. The bibliography which follows provides the reader with 
many sources which should prove useful to those well-versed in the 
subject, as well as to those who are looking at this issue for the first 
time. 
Within the overall context of general privacy concerns, employ-
ment issues form an increasingly important subset. Both employers 
and employees, whether in the public or private employment 
arenas, face real threats to their individual or corporate privacy. 
Since such threats carry personal, economic, and social conse-
quences, the issue of privacy as it relates to employment in general 
is one of great concern. 
As might well be expected of a complex question, an exploration 
of employment issues is one that is unavoidably wide-ranging and 
complicated itself. Several areas of privacy-related concern come 
immediately to mind: Drug testing, intelligence and personality 
measurement, HIV/AIDS, corporate privacy, general employee pri-
vacy, the Freedom of Information Act and its relationship to corpo-
rate privacy matters, health and genetic appraisals, honesty mea-
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surement, homosexuality and the workplace, and electronic 
surveillance. 
Each of these represents a major element of concern in and of 
itself, and each of these pose analytical problems for those inter-
ested in their evaluation. Some of the issues are uniquely personal 
in nature, while others seem more general in scope; in the final 
analysis, however, it is fair to say that each issue has the potential to 
impinge in some way on most employees as well as on most em-
ployers. As it is with most other privacy issues, this potential "gen-
erality of application" is what makes this subject matter of signifi-
cant concern to society in general. 
Of all employment privacy issues, the one least likely to be 
thought of by even an interested public is the specific issue of 
corporate privacy. Anita L. Allen, in her article "Rethinking the 
Rule against Corporate Privacy Rights: Some Conceptual Quanda-
ries for the Common Law," notes that in general, ordinary business 
corporate entities are not accorded any common law right to pri-
vacy. Corporations, because they are not "individuals," and be-
cause they are thought to be protected by other legal constructs 
. (e.g., trade secret laws), are generally left unprotected by a specific 
right to some kind of corporate privacy shield. She argues that the 
law is too philosophically restrictive, that corporations do in fact 
exhibit a kind of "personhood" in modem society, and should not, 
therefore, be left without privacy protection. 
Similarly, the case for privacy protection is offered where the 
Freedom of Information Act (FOIA) disclosure guidelines are subject 
to implementation. James N. Benedict and Thomas N. O'Connor, in 
"The Need for Legislation in the Wake of Chrysler Corporation v. 
Brown," argue that companies should not necessarily be made to 
open every corporate door in the face of FOIA disclosure requests. 
They suggest that the nine FOIA exemptions are discretionary, only, 
and that corporations are not adequately protected by the Trade 
Secrets Act. 
In a related matter, Lawrence W. Bigus, argued in "Administra-
tive Investigation-Preventing Agency Disclosure of Confidential 
Business Information," that corporations are especially in need of 
protection where government agencies are involved. Because such 
agencies routinely require more and more confidential business 
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information as part of the contracting and/or regulatory process, it is 
necessary to protect that information from disclosure by those same 
government agencies pursuant FOIA and other routine requests by 
third parties. 
In a more individual sense, Susan M. Fitch reviewed some of the 
issues related to sexuality in "National Gay Task Force v. Board of 
Education of Oklahoma City," while Marsha Jones tackled the 
same question in "When Private Morality Becomes Public Con-
cern: Homosexuality and Public Employment." Sexual discrimina-
tion in general was considered in depth by Mayer G. Freed and 
Daniel D. Polsby in their article, "Privacy, Efficiency, and the 
Equality of Men and Women: A Revisionist View of Sex Discrimi-
nation in Employment." 
In an equally personal sense, AIDS as an employment issue was 
considered by several authors. Mark H. Floyd, in "AIDS: Em-
ployers' Potential Tort Liability," presented several legal theories 
on which an employer's tort liability might rest, including negli-
gence, defamation, invasion of privacy, and infliction of emotional 
distress. In a more exhaustive analysis, William F. Banta, in his 
book, AIDS in the Workplace: Legal Questions and Practical An-
swers, provides a practical overview of federal, state, and local laws 
relating to AIDS as it affects the employee-employer relationship. 
Of increasing concern to workers is the employment issue of 
health privacy-an issue that will only take on greater importance as 
the health care crisis in America worsens and cost-saving measures 
are sought by companies looking for every possible savings. Here, a 
basic article by Ann L. Diamond, "Genetic Testing in Employment 
Situations: A Question of Worker Rights," relates to genetic testing 
specifically, but can equally serve as a metaphor for the need for 
protection of employee health records in general. 
The last primary employment issue evaluated by several com-
mentators is related to another personal concern of employees, that 
of freedom from untoward observation and electronic monitoring. 
Several articles consider this issue from several perspectives, in-
cluding polygraph testing (Susan M. Flanagan: "Employer-Em-
ployee Relations-the Employee Polygraph Protection Act: Elimi-
nating Polygraph Testing in Private Employment is not the 
Answer"), "truth" monitoring (Susan Gardner: "Wrretapping the 
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Mind: A Call to Regulate Truth Verification in Employment"), and 
general electronic monitoring (Jonathan J. Green: "Electronic 
Monitoring in the Workplace: The Need for Standards"). 
Overall, the area of employment issues is one that is both in-
herently important and inherently complex: Important because 
these issues, and all those related privacy matters, have the potential 
of affecting all workers and all employers, and complex because the 
issues are both varied and possess far-reaching individual and social 
consequences. 
The bibliography which follows provides a detailed review of the 
recent monographs and periodical articles dealing with this subset 
of the overall privacy issue. The range of years covered is 1980 
through 1992. Annotations have been included for those titles 
which do not clearly speak to the contents of the article. Laymen, 
attorneys, and area-specific scholars should find considerable prac-
tical value in an exploration of the citations provided. 
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